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CHAIRMAN SOULES: Good morning.
Are we ready to come to order? Why don't we
come to order and we'll get right to our
business. We appreciate everybody being
here. We welcome, of course, Judge Clinton in
particular, who is our member from the Court
of Criminal Appeals, and I believe Justice
Hecht will be here shortly to join us also.
There will be an attendance list I'll send
around for sign-ups in a few minutes.

The Court has sent back to us the Jury
Charge Rules and sort of a second installment
of the Appellate Rules. You have an agenda
that's dated April the 29th, and I hope you've
brought all your materials. I never know
whether we're going to get involved in some
particular thing that's going to take a lot of
time or whether -- in some of these meetings
we've had periods where we've gone pretty
quickly through a lot of information, so it's
important to bring everything that you've
received to all of the subsequent meetings so
that we can, if we sort of get a rush of work,
get through as much as we can.

Paula, Lee, I know, has been in touch
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with the Court on the two Jury Charge Rules.

Would it make sense for him, Lee Parsley, to

state what he believes the Court did in terms
of changes from what we sent there, or do you
want to do that? It'é up to you.

MS. SWEENEY: It would make
sense to me, I'm reading them for the first
time, having received it yesterday right in
the middle of the day --

CHAIRMAN SOULES: Okay.

MS. SWEENEY: I'm not -- so far
I'm just parsing through them to see what the
changes have been, because we don't have
red-lines.

CHAIRMAN SOULES: Okay. Well,
we did not get red-lines and did not in our
office prepare them for you.

Lee, why don't you tell us then. Give us
your analysis of the changes from what we sent
to the Court sometime back to what they've
returned here.

MR. PARSLEY: Rules 226 and 236
are essentially parallel rules that have to do
with the oath to the jury panel. As you will

recall, the current rule discusses giving the
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jury panel an oath and does not provide in any
way for jurors who are unable to take an oath
because of their conscience or for some reason
will not take an oath. 226 and 236 have now
added a paragraph (b) that provides for an
affirmation in lieu of the oath, which I think
and the Court was of the opinion adopts really
what is the current law; that if a person
cannot because of their conscience take an
oath, they still should be able to serve on a
jury panel and do something in lieu of the
oath. So that's in 226 and 236(b), and they
are essentially parallel provisions.

Rule 226a, there were some very technical
changes in a few parts of 226a but nothing of
substance. The Committee voted to substitute
"judge" for "court" throughout the rules.

The Supreme Court I think thought that the
reference to "court" was not causing any
particular problem and liked it stylistically,
and so these rules reflect the decision by the
Supreme Court to go back to using the term
"court" instead of "judge" in most

instances. I don't think that is of any

substance particularly, but that was the
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decision of the Court that's reflected here.

The item that probably deserves the most
attention by the Committee is in Rule 278 on
Page 8 of what you have regarding preservation
of appellate complaints.

Paragraph (a) of that rule provides that
"a party shall submit to the court in writing
the questions, definitions and instructions
requested to be included in the charge on any
contention that party was required to plead.
The fequest must be sufficient to provide the
court reasonable guidance in fashioning the
charge."”

And here is the change that's of the most
importance: "Failure to comply with this
paragraph shall not preclude the party from
assigning error in the charge if an objection
is made pursuant to paragraph (b)."

Therefore, I believe that reflects that
the Court has chosen to go to a practice
requiring an objection only, although a
request 1s =-- you are asked to prepare a
request, but you preserve error through an
objection only.

The Notes and Comments on Page 9 provides
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CERTIFIED COURT REPORTING
9258 CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 * 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4591

that paragraph (a), failure to comply with
this rule shall not preclude the party from
assigning error in the charge if an objection
is made pursuant to paragraph (b), but that
the court may sanction a party who fails to
comply with the rule.

So you can preserve error by objection
only, but the court can, if you don't provide
them with a written request, the court can
impose some sort of appropriate sanction
according to the --

MR. LATTING: Do what?

MR. ORSINGER: Submit your
proposed charge, right?

MR. PARSLEY: I don't -- the
comment doesn't séy, and I don't think the
Court wants to say what sanction is
appropriate. I think the comment just is to
give some guidance that they're serious about
the requests, but preservation of error 1is
only through an objection.

And I think that in sum is the major
changes that you all might want to consider.

CHAIRMAN SOULES: Okavy. My

understanding of what the Court has done here
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is they've considered the rules textually that
we've sent up there and found not any real
objection to the text other than change
"judge" to "court." The affirmation probably
is not of any real consequence to this
Committee.

Nobody has got an objection to that, do
they? If they do, hold your hand up. There
is no objection, so the affirmation in lieu of
oath is not objectionable to this Committee.

And then more importantly, though, the
Court received from this Committee our
recommendation for a policy relative to
preservation of error, and the Court
disagreed. And they have sent back to us what
they are going to use as a policy for
preservation of error, so it's not for us to
redebate that. They've looked at it and
changed to an object -- well, maybe to an
object-only policy. I think there's some
question about that, which I would like to
raise, but our job now is to advise the Court
whether we feel that the policy that they have
committed themselves to is articulated in a

workable way in the language of this rule.
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That's our charge.

The thing that I alluded to that I say
may be object-only, if you look at the last
sentence of (a), "failure to comply with this
paragraph shall not preclude a party from
assigning error in the charge if an objection
is made pursuant to paragraph (b)," that may
suggest that if you do comply with (a), you
don't comply with (b), you still may be able
to assign error because you complied with (a),
although the first sentence in (b) 1is
inconsistent with what I just said because it
says, "A party may not complain of any error
in the charge unless that party objects," so
that's the only thing I see where there may be
some possible inconsistency, and maybe it's
not.

Paula, why don't you speak first since
you're the chair of the subcommittee, and then
I'll take others.

MS. SWEENEY: Mr. Chairman,
before I chaired the subcommittee I sat on the
task force, which served for a couple of years
and met a number of times and spent hundreds

of hours composing this rule. The
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subcommittee then followed up, and without
redeciding any policy issues here, but just so
that the body will remember, the decision of
all of those folks and of this Committee was
that object-only permitted parties to lay
behind the log, not submit a correct charge on
their own issues, and then at the last minute
object; thereby, quote, unquote, preserving
appellate error; thereby sandbagging the trial
court; thereby sandbagging opposing counsel;
thereby ensuring appeals; thereby not giving
the trial court guidance as to what a proper
submission of the issues on which that party
has a burden ought to be. And the very
considered decision and in fact the whole
thrust of what the task force and the
subcommittee and the Committee decided was to
the contrary.

Reading this rule as it is -- and I would
also say that I don't think anybody here
appears to have had the opportunity to read
it, much less compare it to the draft, much
less do any analysis at this time. I know I
haven't, since I didn't get it until

yesterday, and I don't think anybody else did
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either that I know of.

But what this rule does is provides that
a party has a duty to submit questions on
their issues, but if they don't, then all they
have to do is object. The only recourse that
the court has is, quote, unquote, a sanction,
and the sanctions provision is not part of the
rule, it's just a comment to the rule, so I
don't know procedurally the effect of that
other than as a suggestion.

THE REPORTER: I can't hear
him.

CHAIRMAN SOULES: I know. I
guess he's not intending for you to hear
because he's not speaking loud enough.

HON. SCOTT A. BRISTER: Well, T
didn't want to interrupt. I'm just saying
it's not a part of 215 because 1it's not
discovery. It's not a part of 13 because it
ain't a pleading. I suppose this is an
inherent power sanction. They ought to think
about whether they're impliedly endorsing
inherent power sanctions, which I think
probably some members don't intend to be doing

that. There 1s no rule providing for
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sanctions for not objecting or requesting
proper form and other -- for not filing a
pleading. Okay.

CHAIRMAN SOULES: Bill
Dorsaneo.

PROFESSOR DORSANEO: Well, T
have studied these for several weeks.

MS. SWEENEY: How did you get
them? Excuse me.

PROFESSOR DORSANEO: Because I
got them earlier than the rest of you.

And this change strikes me as no
particular big deal, and I'll tell you why.
The first paragraph still makes it mandatory
that the party with the burden to plead make a
request, and it still provides that requests
and objections may bé made contemporaneously
in its first line. Granted, the objection
preserves the complaint if counsel doesn't do
what's mandated by paragraph (a), but if you
think about this operationally, the type of
objection that would be required to take the
place of the request would be essentially
equivalent to what the written request would

provide, and to me all we're talking about is
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whether somebody does it in writing or does it
orally with about the same degree of detail.

I might suggest that the Court consider
adding a little bit of language to the second
sentence in paragraph (b) to make the
interpretation I just gave of paragraph (b)
clearer, and this would match up to what Paula
said a minute ago about the reasonable
guidance point.

I would perhaps suggest that the second
sentence say an objection must, one, identify
the portion of the charge to which complaint
is made; two, be specific enough to enable the
trial court to make an informed ruling on the
objection; and add this or something like
this, borrowing from paragraph (a), "and
provide the court reasonable guidance in
fashioning the charge."

Then all we're talking about for sure,
and I think if you thought about it, you would
have to conclude that that's implicit in the
second sentence anyway, but then all we would
be doing for sure is saying, 1f you screw up
and you don't make your request but the trial

judge is fully aware of exactly how you want
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the charge changed because you've said so,
then you're okay and you're not just aced out
because of a technical failure to make a
written request. And otherwise I don't think
it's really a big deal.

CHAIRMAN SOULES: So what is
your specific suggestion again, Bill?

PROFESSOR DORSANEO: To take
that language that's in the fifth line of
paragraph (a), "provide the court reasonable
guidance in fashioning the charge," and add it
to the end of the second sentence in (b).

CHAIRMAN SOULES: Discussion?
Richard Orsinger.

MR. ORSINGER: Bill's
suggestion makes me uncomfortable because I
think it could be interpreted as requiring
that an objection also include the proposed
language. If the objection must give
reasonable guidance in fashioning the charge,
then you've got to do more than point out a
defect in my view; you have to pose a
solution.

PROFESSOR DORSANEO: That's

what I would require, yes.
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MR. ORSINGER: Okay. Well,
see, first of all, I think that goes against
the thrust of what the Supreme Court said,
which is that you don't have to propose a
solution in order to be able to complain on
appeal firstly; but secondly, if we are in
fact going to require people to propose a
solution, we ought to have them do that in a
proposed solution rather than an objection.

To me the purpose of an objection is to
point out a complaint, not necessarily to
propose a solution. And to say that we're
going to take part (a), which has to do with
the duty to submit proposed language, and put
it over and make it part of (b), which is
stating an objection to the way the court has
done something, is worse than what we sent the
Supreme Court to begin with.

And it frightens me because I think a lot
of people are -- an objection has just got to
be criticism without a proposal of a
replacement, and if you put your language in
there, it could be interpreted to require a
proposal.

CHAIRMAN SOULES: Rusty, and
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then I'll get back to you, Judge Guittard. I
didn't mean to skip you.

MR. McMAINS: Well, I think
that Bill's suggestion is more hurtful than
even the Supreme Court's because of what
the -- the thrust of what we did initially was
to say that we were trying to remove the
substantially correct language in -- and make
the objection practice being the preservation
engine, as it were. But if you add reasonable
guidance to the requirement for the
sufficiency of any objection, regardless of
whether you have the burden to plead it or
not, then you have basically then repudiated
the limiting notion that we had when we
initially formulated this rule where we don't
have to tell people how to submit their case.
We can tell them what's wrong with it, but we
don't have to try and tell them how to change
it and how to make it right.

CHAIRMAN SOULES: That's right.

MR. McMAINS: That was a lot of
the thrust of this entire exercise in changing
the Charge Rules in the first place. TIf you

put that reasonable guidance baggage on to the
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sufficiency of the objection, then you are
right back where you started, and all you've
done is you've Jjust expanded the objection to
include a request, so you've adopted basically
Corpus Christi's view of the law, which I
think 1s wrong and is not what we were
supposed to be doing and not what we should be
doing.

CHAIRMAN SOULES: Judge
Guittard.

HON. C. A. GUITTARD: I have
another suggestion here when the time comes.

CHAIRMAN SOULES: Go ahead.

HON. C. A. GUITTARD: To
resolve the problem that you raised earlier, I
would suggest that in the first sentence of
(b) it be made to read "A party may not
complain of any error in the charge unless
that party makes a request as provided by
paragraph (a) or objects thereto" and so
forth.

MS. SWEENEY: Say that again,
Judge, please.

HON. C. A. GUITTARD: "A party

may not complain of any error in the charge
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unless that party makes a request as provided
by paragraph (a) or objects thereto before the
charge is read" and so forth, so that you can
preserve the error either by a request or by
an objection, and that's to respond to the
problem that you've raised.

CHAIRMAN SOULES: Paula
Sweeney.

MS. SWEENEY: I'm afraid, Judge
Guittard, I have to disagree with that
suggestion. I think that would double-sandbag
the court, because you can have a party
impliedly going along with the court's charge
without objecting to a final product and
relying simply on the fact that they had
submitted something different without bringing
it to the court's attention.

The whole purpose of a big part of this
was to be sure the court knew what it was
doing and knew if there was in fact an
objection so there wouldn't be sandbagging;
that the court wouldn't think that folks were
acquiescing to charge problems that they
weren't, so I think that would even be double

worse than what the Court has already done.
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HON. C. A. GUITTARD: Well,
it's got to go one way or the other, it seems
like to me.

CHAIRMAN SOULES: I think the
intent here is, do you have to object in order
to preserve error. That's the policy that the
Court has articulated. It just may not be as
clear as it needs to be. Maybe I'm the only
one that has a problem with it, and if that's
the case, then we can move on. Paul Gold.

MR. GOLD: I just have a
guestion about the last sentence of (a). Is
it possible to interpret (a) of that sentence
to mean that if someone made one objection,
but not an objection to every aspect of the
charge, that they would preserve error as to
all?

CHAIRMAN SOULES: I don't
understand what you're -- I'm sorry, I'm not
following you. Will you give me a little bit
more help?

MR. GOLD: "Failure to comply
with this paragraph shall not‘preclude the
party from assigniﬁg error in the charge if an

objection is made pursuant to paragraph (b)."
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I don't know. I'm loocking at that and I'm
thinking someone could read that to mean if
they made one objection --

MR. LATTING: Well, except,
Luke --

CHAIRMAN SOULES: Well, (b) is
much more specific than one objection
preserves every error in the charge. It's
much more focused. The objection under (b)
has criteria.

MR. GOLD: If any objection has
been -- well, then I guess I don't --

CHAIRMAN SOULES: Joe Latting.

MR. LATTING: Well, if you have
to make the objection pursuant to paragraph
(b), and (b) says an objection must identify
that portion of the charge and so on, then you
have to make the objection pursuant to
paragraph (b) in order to complain of the
charge. And parégraph (b) says that an
objection must identify that portion of the
charge to which complaint is made and be
specific enough and so on.

CHAIRMAN SOULES: Okay.

MR. LATTING: So I'm agreeing
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with you on that.

CHAIRMAN SOULES: There's no
problem. Richard Orsinger.

MR. ORSINGER: To address a
point you raised, Luke, I think, and to get to
the level that Paula was talking about
involving the task force, normally we preserve
complaints by objections, but the trial judges
very much wanted to force advocates to give
them proposed language, and their argument was
that they didn't have staff attorneys like the
federal judges did that could do their work
for them and they needed the lawyers do the
work for them, and therefore the only way we
could force people to give the trial judges
proposed language was to say that you don't
preserve error over the exclusion of your
language unless you propose it.

And then we had this argument of, well,
who has the duty to propose, because the
burden of proof may switch in the middle of
the jury verdict depending upon whether
there's a fiduciary relationship found or
whatever in jury deliberations.

And so what we finally ended up doing was

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
925B CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 + 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4606

saying, well, whoever has the burden to plead
has the burden to tender or submit, and if you
have the burden to plead, you have the burden
to tender or submit, and then if you don’'t
tender or submit, then you can't complain.

And then another problem developed
because the courts of appeals said, well, if
you tender or submit but you don't use
substantially correct language, then you
haven't preserved error. Well, what happened
was people were waiving error all the time by
not tendering in substantially correct form,
even though they were making a good faith
effort, and yet the only reason that we were
making them tender a requirement at all was to
just motivate them to give the court something
to act on.

It seems to me what the Supreme Court has
said here is that we can motivate the lawyers
to submit language by ordering them to submit
language and then threatening to punish them
if they don't submit language, and that we
don't need to complicate the preservation of
error with the effort to motivate lawyers to

submit. And that makes life simpler because
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then we completely divorce ourselves from this
substantially correct submission law that's
existed for so long that everyone is
dissatisfied with.

And I think what the Supreme Court is
saying is that let's just treat it like other
objections. You can preserve by objecting,
and if the court needs help, they should order
the lawyers to give help; and if the lawyers
don't give them help, then they ought to
punish the lawyers, and to me that's a
sensible approach to this. And the only
opposition that I've ever heard so far is
trial judges being opposed to not having the
hammer to force lawyers to help them, and the
Supreme Court is now saying sanctions are your
hammer.

CHAIRMAN SOULES: Yeah. The
Supreme Court has articulated, has signaled
what its policy is going to be. ©Let's focus
the debate on what's back on our table, and
that is,.does the language in this rule
articulate in a workable way the policy that
the Supreme Court has adopted? Judge

Brister.
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HON. SCOTT A. BRISTER: Yeah,
mean, this is no new signal. They tried to
signal this the last time, and my colleagues
screamed and yelled.so loud and threatened
rebellion that they backed down on it. And
I'll bet you they're going to do the same
thing again.

Let me see if I understand the way this
works. So plaintiff comes in and says, "I
object. You haven't put a RICO charge in
there."

And I say, "I don't know RICO from
anything. It's not in the PJC, and I don't
know what to submit. Give it to me."

And they say, "No."

And I say, "I'm going to sanction you."

And they say, "Well, what are you going

to sanction me with?"

Well, the only punishment that would fit

that crime is "If you don't give it to me, I'm

I

not going to submit it." But that's the one I

can't give. That's the sanction that I cannot

give, the one that fits the crime. So what
sanction am I going to give them? I'm going

to cut your argument time to five minutes?
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appreciate the hammer, but I don't know what
it is.

MR. GOLD: Don't let them argue
at all.

HON. SCOTT A. BRISTER: That's
the only punishment that fits that crime, that
if you don't give it to me, I ain't submitting
it, but that's the one that's specifically
prohibited.

CHAIRMAN SOULES: Does the
language in this rule articulate in a workable
way the policy that the Supreme Court has
committed itself to? That's what's before
us. We can't redebate that it ought to be a
different policy.

HON. SCOTT A. BRISTER: And I'm
saying the sanction does not. It tells me I
can't use the one that makes sense to use, but
I have no idea what I am supposed to use.

CHAIRMAN SOULES: Okay.

Justice Duncan.

HON. SARAH DUNCAN: Well, I
think I'm on record as fully supporting this,
so I won't surprise anyone when I say I think

it's a great rule. I think it is written in a
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way that can be implemented easily, and I have
to disagree with Scott.

The failure to comply with paragraph (a),
the failure to make a request, may not -- will
not preclude assignment of error as to that
omission from the charge, but it may very well
be that your sanctions order will preclude the
ability to assign error to it.

And I think by leaving it open, the
Court, in leaving it in a comment, these
aren't hard and fast rules, and there may be
extenuating circumstances where someone
doesn't make a request and it hasn't caused
any harm. It's a PJC charge and people have
it on their shelves. It leaves it flexible
for the trial courts to work with.

I think if a trial court has a pretrial
order that says, "You will request your
proposed charge by x, y and z date," a failure
to comply with a direct court order opens a
large range of possible sanctions, and it may
not be that failure to submit 1is the
appropriate sanction in a particular case. It
may be that some other sanction is a better

sanction.
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HON. SCOTT A. BRISTER: Such

as?
CHAIRMAN SQULES: Paul Gold.
MR. GOLD: I agree with Judge
Brister with respect to the sanctions. I

think it's antithetical to the whole concept
that the Supreme Court has been moving to with
regard to sanctions in discovery; that if
you're going to impose a sanction on someone,
that it's defined what the sanction is for due
process purposes and so that the court can
structure the appropriate sanction.

Here there's absolutely nothing in that
regard. There's no structure for the judge.
There's no structure for the attorneys.
There's this amorphous concept that if you
don't do it something bad will happen to you,
but what's to define whether the judge went to

the least -- I forget what the Transamerica

is, but I wonder if they would apply

Transamerica to this concept that you start

with the least stringent sanction and work
your way up. I think that 1is a problem. I
think they need to clarify what the sanction

would be.
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CHAIRMAN SOULES: Well, one of
the obvious responses for the trial judge is
to say, "You say RICO. Who is RICO? I don't
have enough information to rule on the
objection. I need more information. If you
will provide me with that information, I will
make an informed ruling on your claim, but is
RICO a citizen of this county?"

I mean, you've got to have enough
information under the objection. It
articulates, it has criteria, and beyond that,
what?

Rusty, and then we'll come around the
table, and then we need to move on.

MR. McMAINS: Well, the
principal problem, one of the principal
problems I have with this so-called recast of

the rule is that there is nothing in the rule

to that gives the sanction. It's in the
comment. Now, we have never done that before
in the history of this Committee. We've never

had, and certainly not in regards to creating
a new power of the trial court to sanction,
we've never put that in a comment as opposed

to in the body of rule and relate it to
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something.

Whenéver in the past we have ever
attempted to put in sanctions somewhere that
was a little bit unusual that was outside of
the discovery area, we put it in. We said
pursuant to the Rule 215 you can impose
sanctions under Rule 215 for a violation of
whatever type of rule.

I mean, there will be courts on this
comment that will construe that you can go
straight to the sanctions rule and apply it to
any of the sanctions there, which will have
the same or actually a worse effect, perhaps a
more devastating effect than merely a claim of
waiver, because they can make under the list
of sanctions a determination that an issue 1is
determined a particular way based on their
conduct in terms of what alternative lists of
sanctions they can do, if they have all of
those.

And then you're relegated to the question
of whether it was an abuse of discretion of
the trial court to sanction rather than
dealing with the appropriate issue, which 1is

whether or not the judge knew what was going
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on and why he was not given the charge.

CHAIRMAN SOULES: What are we
talking about? Please, help me. Are we
talking about perhaps telling the Court that
they ought to delete the language in the
comment that the court may sanction the party
who fails --

MR. McMAINS: No. What I'm
saying is --

CHAIRMAN SOULES: I want

something specific. We've got a lot of do
here. We can't just sit around and beat
this --

MR. McMAINS: You asked me what
was workable. There is nothing in (a) that
authorizes a sanction for its violation.

CHAIRMAN SOULES: So what are
we going to do about it?

MR. McMAINS: And there's
nothing in the comment that identifies where
the hell there's any authority to sanction.

CHAIRMAN SOULES: Well, what
would you do about it?

MR. McMAINS: Well, 1if you'fe

going to put a sanction ability in, it needs
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to be put in. And then you have to do
something in terms of telling procedurally or
get somebody some notice of what the hell the
sanctions are, what it is that's available to
them. Is it the full range in 215? Do we
just go to the 215 categories and say that
they can impose any of those? Because if he
has the power, he can damn sure get a
submission by somebody if he says, "I have the
power to determine that issue adversely to you
as a matter of sanction. ©Now, do you want
that, or do you want to submit me something?"
Now, that will probably be fairly effective.

But I agree with him that the entire
notion here of there not being a waiver of
error or whatever and you have a right to
complain by objection is kind of antithetical
to that notion, so it's inconsistent. But if
that's what they want to do, then they at
least need to spell it out, because there's no
notice whatsoever in this rule as to what it
is a trial judge can do to you or do to a
party for not doing something.

CHAIRMAN SOULES: David

Keltner.
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MR. KELTNER: Luke, I have two
suggestions. The first suggestion is that we
eliminate the sanction provision in the
comment or suggest to the Court that they
ought to consider it, and I take it we're sort
of talking to the Court through the transcript
here.

My point would be this: The Supreme
Court has told us that what they want is
uniformity in the way cases are submitted
through the charge submission rules; and that
we make that easier so not only a dozen
lawyers in Texas know how to do it, which has
been the -- which I've heard at least the
Chief Justice say it in the hall. If that's
the case, the sanction rule is likely to be
applied not in a uniform way. It is much more
likely, and I think the experience throughout
the state is, trial judges look at sanction
rules differently from their fellow judges
down the hall, and whether that be good or
bad, that's the practical effect.

And I think putting sanctions in a
comment causes even worse problems, and I

would eliminate or I would ask the Supreme
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Court to consider eliminating the sanctions
provision in the comment to the rule.

That leaves only one issue at least in my
mind, because the Supreme Court has told us
philosophically what they want to do. They
want to have a situation where we preserve by
objection. And.if that's the case, my
suggestion would be leave (a) as it is, but go
to (b) and make Bill Dorsaneo's change.

I disagree with what Richard Orsinger
said respectfully, because I do admit that
there might be some problems, but I think we
need to make clear or the Court needs to make
clear to the practitioners that the objection
needs to be specific and point out with
reasonable clarity what the problem is.

But I think maybe in a comment the
Supreme Court ought to consider saying that
that doesn't mean that they have to tell you
exactly how to solve the problem. But I think
Bill Dorsaneo's proposed change 1s workable
and is something that will put this issue to
rest and not do bad harm.

CHAIRMAN SOULES: Well,

Rusty -- I don't know if you ~-- Rusty made the
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point that our Committee, I guess the Supreme
Court may have heard it, I don't know, that we
didn't want to have to write the adversary's
charge.

MR. KELTNER: Luke, I
understand that, and I think that Rusty makes
a very good point. There is no doubt, though,
that, again, I see the Supreme Court saying
two things. An objection is good enough, so
we're going to -~ you don't have to submit it
in substantially correct form.

Remember, most of our discussion was
really, on that issue, Rusty, was over
substantially correct form, and that's where
the problems really came. If you're making an
objection and you have to be, one, specific,
and reasonably tell the court what the basis
for your-objection‘is, and maybe that's the
language we ought to have, the basis for the
objection, that doesn't seem to me to tell the
court or tell the other side how to do the
charge.

But Luke, even 1if it did, the truth of
the matter is we ought not to have somebody

hiding behind the log saying, "I see something
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wrong. I'm not going to tell you what it is.
I see something wrong, and Judge, if you don't
change it, na-na-na, I'm going to reverse you
on appeal." Anybody would find that situation
laughable that wasn't a lawyer, and no one
loves lawyers more than I, but that is silly.

We ought to get over the idea that we're
trying lawsuits just for ourselves, and we
ought to try the charge deal one time and one
time only and not have reversals on that
basis, even though it will cost me a lot of
business, so I'd go with Bill Dorsaneo's
change.

CHAIRMAN SOULES: An objection
could be made, for example, plaintiff
submitting the incorrect measure of damages
that's out of pocket and not benefit of the
bargain. That's my objection. ©Now, that
probably doesn't provide the court reasonable
guidance in fashioning the charge because it
doesn't have enough words, but it's an
adequate objection, isﬁ't itz

MR. KELTNER: But my point 1is
the language ought to be more. The specific

language ought to reasonably inform the court
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of the basis of your objection.

CHAIRMAN SOULES: That's what
this says has to happen in (b).

MR. KELTNER: But if that's the
case, Luke, I don't think I've got to tell you
precisely how to solve it, I've just got to
tell you why I am upset, which means more than
"I object, he has the wrong measure of
damages."

CHAIRMAN SOULES: David Perry.

MR. PERRY: The objection ought
to give the court reasonable guidance as to
how to cure the error that is being complained
of. I agree very much with what David Keltner
says, that the object is to get a correct
charge. The object is not to lay the basis
for an appeal.

The public is demanding that trials be
more efficient and that the legal system be
more efficient, and the objective of this
whole procedure should be to arrive at a
reasonably correct charge that will stand up
on appeal rather than to lay the basis for an
appeal. The gamesmanship that is inherent in

the concept that one side does not have to
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write the other side's charge is not something
that is in the public interest.

I personally have no problem with the old
rule that you had to submit a substantially
correct request of that part of the charge
that was yours, but if we are going to go away
from that, and if we are going to go to an
objection~-only procedure, then the objection
needs to not only inform the court as to the
basis for the objection, but it should also
give the court reasonable guidance as to how

to cure the objection and get to a correct

charge.

CHAIRMAN SOULES: Judge
Peeples.

HON. DAVID PEEPLES: I have
several points. On sanctions, I think that
the sanction provision is just useless. I

wouldn't be the slightest bit interested in
exercising that power. I agree with the
criticisms that have been made that there's
nothing in the black letter of the rule and we
shouldn't say something in the comment, so I
would join the efforts to recommend that the

Supreme Court take that out.
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Now, point two, to me the important
language in this context is the middle
sentence in (b), lines 32 to 34, which say
that an objection must be specific enough to
enable the trial court to make an informed
ruling on the objection. I will grant you
that there will be some appellate cases that
will.have to say, you know, it wasn't specific
enough, but that doesn't bother me.

I think that, you know, Jjudges are going
to have to dialogue with lawyers, Luke. If
somebody says I want out of pocket or loss of
bargain or something, what's wrong with the
judge saying, "Well, what do you mean by
that?" or "Where can I find one of those?"

And I think that in PJC cases this 1s not
going to be a problem, because in my mind if
someone says, "I want section so and so of the
PJC," that ought to be enough. That ought to
be specific enough to preserve error.

Now, on RICO, Scott, I think frankly that
if someone said, "I want a RICO charge," I
just can't believe that the appellate courts
are going to say that's specific enough to try

it in court, you know. Reasonable --
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HON. SCOTT A. BRISTER: The
objection is "you haven't included a RICO
charge in the charge." That is specific
enough to let me know what I'm doing wrong.

HON. DAVID PEEPLES: Yeah. But
can always say, "Do you have one? Where would
I find one?"

And if they say, "I want the one that's
on page so and so of this case from the Fifth
Circuit," that might be good enough. But this
is going to make it a little bit more
difficult for trial judges to handle it, but I
think we can live with it. If someone says,
"I want a fraud definition that's out of the
Supreme Court case of so and so," well,
that's -- we can live with that.

This is not going to be a problem in PJC
cases, which i1is the great bulk of what we do.
And in other cases, I can't believe that the
ultimate decision by the appellate system is
going to be all you've got to do is say, "I
want a RICO charge," and the case gets
reversed if it should have been submitted and
that's all we've got. I mean, that won't

happen.
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CHAIRMAN SOULES: Joe Latting.

MR. LATTING: It seems to me
the Supreme Court is very clear about what it
wants from the Committee, and the question is
what are we going to do about the sanctions
footnote or comment. And I think we should
encourage the Court not to have a comment
about sanctions unless we spell it out in the
rule what the criteria are for that sanction.

So I'm going to, at an appropriate time,

move that we suggest to the Court that it
remove the reference to sanctions in the
comment and let the rule stand as it is
otherwise.

CHAIRMAN SOULES: Okay. .Do you
want to do that now and we'll see if there's a
second? We can at least do that now.

HON. DAVID PEEPLES: I'1ll
second it.

CHAIRMAN SOULES: Okay. It's
been moved and seconded that we delete, I
guess, the last --

HON. SCOTT A. BRISTER: Drop
the comment.

CHAIRMAN SOULES: Delete the
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comment entirely?

MR. LATTING: Yes. Well, at
least as it has to do with sanctions.

HON. SARAH DUNCAN: That's all
it is.

HON. SCOTT A. BRISTER: Luke,
may I say on that --

CHAIRMAN SOULES: Okay. And
it's been moved and seconded. Discussion.
Judge Brister.

HON. SCOTT A. BRISTER: I'm
going to join on that, but I would say that my
vote in favor for moving this is not a vote in
favor that the trial judge can't do anything.
So if somebody says, "Well, I want you to add
this to the charge," and you know, we're at
the end of a three-day trial and they know
what it's about and they're just not
organized, they don't have it ready, they
don't know what they want me to submit, you
know, "Judge, I need" -- here, let me write it
down for you, and they waste 30 minutes of the
jury's time, which, from a trial judge's
perspective, the worst thing you can do is

leave the jury sitting out in the hall while
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the judge and the lawyers are bickering about
some procedural matter. And somebody is going
to pay for it, and it ain't going to be me, so
I'm going to take that time out of closing
arguments.

I don't want a rule that says that,
because I'm concerned about, you know, that
somebody is going to grab that rule and just
direct the verdict, and we'll save a lot of
time. We'll just end the case right now. And
I don't want that kind of a rule.

But I do want -- I'm going to still take
some time out of closing arguments if I have
to waste time writing somebody's charge rule
when they're too lazy to do it. Nobody in
this room, but it happens all the time.
They're too lazy or disorganized to do 1it.
That's fine. I'll do it. ©No problem, but I'm
going to take it out of their closing
argument.

And so I don't want my vote to be
interpreted that just dropping this is a vote
that the judge shouldn't be able to do nothing

to somebody.

CHAIRMAN SOULES: Elaine.
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PROFESSOR CARLSON: Joe, was
your suggestion to remove the comment and then
include language pertaining to that, or
nothing?

MR. LATTING: ©No, just to drop
the comment, because if we include language, I

think that we are bound by Transamerican to

state how the sanction should be applied and
when, and as Paul said, instructions about
trying the least intrusive sanction, and we're
going to get into a mess that we would never
get out of.

PROFESSOR CARLSON: Do you
agree with Justice Duncan, then, that it's a
Rule 166 matter as far as sanctions?

MR. LATTING: Why do I feel
like I'm being cross-examined all of a sudden?

PROFESSOR CARLSON: Because
you're the sanctions guru.

MR. LATTING: Let's see, 1
don't know. No, it's not a 166, is it?
That's discovery.

MR. ORSINGER: 1It's pretrial, a
pretrial order.

MR. LATTING: Well, I guess 1if
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there was a pretrial order in place that it
could be handled that way, but --

HON. SCOTT A. BRISTER: I've
never seen a case that said, okay, you have to
bring your Jjury instructions to the pretrial
conference, but if you don't, you don't get to
submit. Then, you know, everybody is going to
say that the operative time on the charge is
when the evidence is closed before the jury
comes in. I can't imagine I'm going to be
able to not subﬁit it because he didn't bring
it a week before trial at the pretrial
conference.

CHAIRMAN SOULES: Well, let's
get on with it. I guess this is still on
sanctions. Is there anything else on whether
or not to recommend to the Court they delete
the comment?

Okay. Those in favor of deleting the
comment show by hands.

Is anyone opposed?

It's unanimous that we recommended to the
Court that they delete the comment.

Okay. Anything else on the Charge Rules?

Richard Orsinger.
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MR. ORSINGER: I noticed a
parallel construction issue here. On
paragraph (a), we say that you're entitled to
various things if they're raised by the
written pleadings, but in paragraph (b) we say
that you submit questions raised by the
pleadings. I think maybe we ought to use the
word "written" in (b) so that there's no
confusion about whether an oral amendment or
trial amendment or something like that might
be sufficient.

MR. YELENOSKY: Is that a
pleading?

MR. ORSINGER: (b) as in boy.

MR. YELENOSKY: Yeah, but 1is
something that's not written a pleading, or 1is
that just redundant?

MR. ORSINGER: I think there's
a lot of confusion right now whether you can
make an oral trial amendment in trial and then
have a jury charge based on the judge granting
your oral amendment. (a) makes it clear that
you must get your trial amendment reduced to
writing before you go to the jury. (b) leaves

it a little bit floating, I think.
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MR. YELENOSKY: Well, is an
oral trial amendment a pleading? I mean, I
just hate to complicate language. If
"pleading" entails writing, as I think it
should, then perhaps we shouldn't refer to an
oral trial amendment as a pleading, and maybe
we don't.

MR. ORSINGER: Well, we have
(a) that talks about you're entitled only when
it's in the written pleadings, and (b) says
you're entitled in the pleadings, and then
that leads us to the debate of whether an oral
amendment granted is a pleading or not. It
ought to be consistent. Why create an
argument?

CHAIRMAN SOULES: Those in
favor of adding the word "written" in the
second line of 277(b) show by hands. Two.

Those opposed. Two.
Okay. Two to two.

MR. LATTING: This is a hotly
debated issue here.

MR. ORSINGER: Not a very
important point, eh?

CHAIRMAN SOULES: Okay. Does
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anyone else have any motions that you want to
make?

PROFESSOR DORSANEO: I do.

CHAIRMAN SOULES: Bill
Dorsaneo.

PROFESSOR DORSANEOQO: Well, I've
listened to what everybody said about my
initial suggestion, and I still believe that
the reasonable guidance standard ought to be
in the second sentence of paragraph (b) of
Rule 278. I'm not altogether sure about
whether the words "fashioning the charge”
capture what I think should be added or go too
far, so let me try to move this adjustment:
"An objection must" -- and I'm now reading
the second sentence of paragraph (b) -- "an
objection must identify that portion of the
charge to which complaint is made," now
insert, "provide the court reasonable guidance
in curing the error, and be specific enough to
enable the trial court to make an informed
ruling on the objection."

I'm not wedded to the specific language,
I'm just making it in a specific form for the

purpose of getting the motion made. My idea
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would be that that makes your objection about
the measure of damages good enough because you
identify the kind of change you want. You
want it to be benefit of the bargain rather
than out of pocket or vice versa. That gives
reasonable guidance to somebody who is capable
of being guided.

And Justice Peeples' comments about what
he thinks would be helpful and adequate, that
to me is reasonable guidance, some sort of
reasonable guidance about what to do.

CHAIRMAN SOULES: Joe, and I'll
go around this way.

MR. LATTING: Well, with due
respect, we're Jjust going back to -- we're
trying to fuzz the issue there. Either you do
have to submit it or you don't. And the
Supreme Court is telling us you don't have to
submit the other person's case. Now, maybé
that's good or bad, but when you say, "give
them reasonable guidance," what does that
mean? Does that mean show me an issue? When
Scott Brister says -- I mean, how much do you
have to say in your objection? The Court 1is

saying an objection is good enough, and if we
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say reasonable guidance, it seems to me we're
asking for a reasonable submission of the
issue. And if we don't mean that, why are we
saying it?

PROFESSOR DORSANEO: I would at
least say that the Court needs to resolve this
controversy that we have here in the
Committee. We're either going to be working
together to do a charge that is an adequately
accurate fair chérge, or we're going to be
encouraging both lawyers and judges to say,
"I'm smarter than you are, and I'm on this
path, and unless you can really be precise
enough to point out exactly how it should be
done, then good luck to you,"™ which 1is our
practice now in some places.

CHAIRMAN SOULES: Judge
Peeples.

HON. DAVID PEEPLES: I want to
focus on reasonable guidance. It is ironical
for a request to have to give reasonable
guidance but an objection concerning an
omission of an instruction would not have to
give reasonable guidance. There's something

wrong with that.
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